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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address -

Period for Reply

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS,

WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION.
- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed

after SIX (6) MONTHS from the mailing date of this communication.
- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication.

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33).

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any

earned patent term adjustment. See 37 CFR 1.704(b).

Status

1 )S Responsive to communication(s) filed on 31 October 2007.

2a)n This action is FINAL. 2b)S This action is non-final.

3)n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 21 3.

Disposition of Claims

4)^ Claim(s) 4-38 and 43 is/are pending in the application.

4a) Of the above claim(s) 43 is/are withdrawn from consideration.

5)n Claim(s) is/are allowed.

6)K Claim(s) is/are rejected.

Claim(s) 4-38 is/are objected to.

8)n Claim (s) are subject to restriction and/or election requirement.

Application Papers

9)n The specification is objected to by the Examiner,

10)0 The drawing(s) filed on is/are: a)^ accepted or b)n objected to by the Examiner.

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a).

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d).

1 1) The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52.

Priority under 35 U.S.C. § 119

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f).

a)n All b)n Some * c)^ None of:

1. Certified copies of the priority documents have been received.

2.n Certified copies of the priority documents have been received in Application No. .

3.n Copies of the certified copies of the priority documents have been received in this National Stage

application from the International Bureau (POT Rule 17.2(a)).

* See the attached detailed Office action for a list of the certified copies not received.

Attachnnent(s)

1) Notice of References Cited (PTO-892)

2)n Notice of Draflsperson's Patent Drawing Review (PTO-948)

3)^ Information Disclosure Statement{s) (PTO/SB/08)

Paper No(s)/Mail Date 9m.

U.S. Patent and Trademark Office

PTOL-326 (Rev. 08-06) Office

4)n Interview Summary (PTO-413)

Paper No(s)/Mail Date. .

5) im Notice of Informal Patent Application

6) Other: .

Sumnriary Part of Paper No./Mail Date 200801 06
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DETAILED ACTION

Continued Examination Under 37 CFR 1.114

1 . A request for continued examination under 37 CFR 1.114, Including the fee set

forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this

application Is eligible for continued examination under 37 CFR 1.114, and the fee set

forth In 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action

has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 10-31-

2007 has been entered.

Claim Rejections - 35 USC §112

2. The following Is a quotation of the first paragraph of 35 U.S.C. 112:

The specification shall contain a written description of the invention, and of the manner and process of

making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the

art to which it pertains, or with which it is most nearly connected, to make and use the same and shall

set forth the best mode contemplated by the inventor of canying out his Invention.

3. Claim 38 Is rejected under 35 U.S.C. 112, first paragraph, as failing to comply

with the written description requirement. The clalm(s) contains subject matter which

was not described In the specification in such a way as to reasonably convey to one

skilled in the relevant art that the inventor(s), at the time the application was filed, had

possession of the claimed Invention. The aforementioned claims states "wherein said

antimicrobial composition does not contain an antimicrobial active". This phrase is

considered new matter because it appears that applicant does not have support for said

limitation in the original disclosure. Accordingly, corrections are required.
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Claim Rejections - 35 USC § 103

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all

obviousness rejections set forth in this Office action:

(a) A patent may not be obtained though the invention is not identically disclosed or described as set

forth in section 102 of this title, if the differences between the subject matter sought to be patented and

the prior art are such that the subject matter as a whole would have been obvious at the time the

invention was made to a person having ordinary sl^ill in the art to which said subject matter pertains.

Patentability shall not be negatived by the manner in which the invention was made.

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148

USPQ 459 (1966), that are applied for establishing a background for determining

obviousness under 35 U.S.C. 103(a) are summarized as follows:

1 . Determining the scope and contents of the prior art.

2. Ascertaining the differences between the prior art and the claims at issue.

3. Resolving the level of ordinary skill in the pertinent art.

4. Considering objective evidence present in the application indicating

obviousness or nonobviousness.

6. This application cunrently names joint inventors. In considering patentability of

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of

the various claims was commonly owned at the time any inventions covered therein

were made absent any evidence to the contrary. Applicant is advised of the obligation

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was

not commonly owned at the time a later invention was made in order for the examiner to

consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g)

prior art under 35 U.S.C. 103(a).

7. Claims 4-38 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the

alternative, under 35 U.S.C. 103(a) as obvious over Beerse et al (6,190,675).
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Beerse et al disclose a mild antimicrobial liquid cleansing composition, which

provides improved residual benefit versus gram-positive bacteria. Beerse et al disclose

that said cleansing composition comprises 1 to 80% by weight of an anionic surfactant

such as alkyi glyceryl sulfonates having 8 to 24 carbon atoms (col. 8, lines 15-57 and

col. 10, lines 15-25) and wherein the head group of the anionic surfactants are less than

about 15 Angstroms (col. 12, lines 1-26); 0.1 to 12% by weight of a proton donating

agent such as organic acids having a pKa of below 5.5 citric, adipic, malic, succinic and

lactic (col. 14, lines 1-53) and a pH of from 3.0 to 5.0 (col. 15, lines 1-17). Examples 1-9

at column 30 show CI 2 sulfates; citric acid; lauroamphoacetate; para-chloro-meta-

xylenol; pH of 3.5-5; and small/large head group size with an anionic surfactant primary

chain length of 12.

As this reference teaches ail of the instantly required it is considered anticipatory.

In the alternative that the above disclosure is insufficient to anticipate the above

listed claims, it would have nonetheless been obvious to the skilled artisan to produce

the claimed composition, as the reference teaches each of the claimed ingredients

within the claimed proportions for the same utility.

Response to Arguments

8. Applicant's arguments filed 1 0-31 -2007 have been fully considered but they are

not persuasive.

9. Applicant argues that Beerse et al do not teach or suggest the specific acid

scavenger or anionic surfactants.
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The examiner contends that the compositions of Beerse et al are the same

and/or similar compositions of the claimed invention and would inherently perform the

same function and have similar characteristics. Specifically, Beerse et al teach citric

acid and applicant's CI 2 sulfates (see above).

"[T]he discovery of a previously unappreciated property of a prior art composition,

or of a scientific explanation for the prior art's functioning, does not render the old

composition patentably new to the discoverer." Atlas Powder Co. v. Ireco Inc., 190 F.3d

1342. 1347, 51 USPQ2d 1943, 1947 (Fed. Cir. 1999). Thus the claiming of a new use.

new function or unknown property, which is inherently present in the prior art does not

necessarily make the claim patentable. In re Best, 562 F.2d 1252, 1254, 195 USPQ

430, 433 (CCPA 1977).

Where the claimed and prior art products are identical or substantially identical in

structure or composition, or are produced by identical or substantially identical

processes, a prima facie case of either anticipation or obviousness has been

established.

In re Best, 562 F.2d 1252, 1255, 195 USPQ 430, 433 (CCPA 1977). "When the

PTO shows a sound basis for believing that the products of the applicant and the prior

art are the same, the applicant has the burden of showing that they are not." In re

Spada, 911 F.2d 705. 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 1990). Therefore, the

prima facie case can be rebutted by evidence showing that the prior art products do not

necessarily possess the characteristics of the claimed product. In re Best, 562 F.2d at

1255, 195 USPQ at 433.
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10. With respect to the antimicrobial active limitation, the examiner contends that

applicant does not have support for said limitation and therefore the rejection over

Beerse et al remains as meeting the limitations of the claimed invention.

1 1 . Applicant argues that Beerse et al do not exemplify the claimed invention with

"millions" of combinations.

12. The examiner contends that Beerse et al teach the specific anionic surfactant

and citric acid in Examples 1 -9 as stated above.

1 3. The Declaration under 37 CFR 1 .1 32 filed 1 0-30-2007 is insufficient to overcome

the rejection of claims 4-38 based upon Beerse et al as set forth in the last Office action

because: First, applicants have not removed the claims from the statutory bar of

102(b). Secondly, the showing is not commensurate in scope with the claimed

invention. Therefore, criticality cannot be established. For example, applicant's most

comprehensive claim 38 discloses broad compositions of an organic acid, a short chain

alkyi sulfate, and a calcium acid scavenger. The examples provided by Declarant and

further submitted in the specification are drawn to very specific examples 1-11.

Accordingly, the declaration is given little patentable weight.

Conclusion

Any inquiry concerning this communication or earlier communications from the

examiner should be directed to Necholus Ogden whose telephone number is 571-272-

1322. The examiner can normally be reached on M-Thu.
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's

supervisor, Harold Pyon can be reached on 571-272-1498. The fax phone number for

the organization where this application or proceeding is assigned is 571-273-8300.

Infomiation regarding the status of an application may be obtained from the

Patent Application Infomriation Retrieval (PAIR) system. Status infomnation for

published applications may be obtained from either Private PAIR or Public PAIR.

Status infomiation for unpublished applications is available through Private PAIR only.

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should

you have questions on access to the Private .PAIR system, contact the Electronic

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a

USPTO Customer Service Representative or access to the automated information

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

Necholus Ogden
Primary Examiner

Art Unit 1796

No
1-6-2008


